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Capital punishment is against the best judgment of modern criminology and, above all, 

against the highest expression of love in the nature of God. 

- Martin Luther King, Jr.1 

Abstract 

The phenomenon of death penalty has always been persistent in almost every nation with the 

idea that the one who commits a gruesome crime against society in such a barbarous way that 

it shocks the conscience of the society, must be punished with death. Death penalty has 

always been a controversial topic from any point of view, yet again it is practiced by the 

Indian judiciary after applying the ‘rarest of rare case’ doctrine. 

Death penalty is an established government practice wherein, a person is killed by the state 

itself as a punitive measure for a crime. India is one of those few countries which still 

practice death penalty however the execution rate is very low but still, those who are being 

executed were also entitled to basic human rights irrespective of the criminal act they 

committed. 

 
The Constitution of India guarantees its citizens the right to life and personal liberty, yet 

numerous legal provisions are empowered to withdraw the right to life with the idea that is 

not certain. The objective of any punishment must be that accused realizes his/her mistake 

and such punishment must not only do justice to the society but also the victim. 

The current manuscript aims at providing a better understanding of this sensitive issue, 

furthermore, it gives a brief historical background of death penalty and Indian aspects of 

death penalty with the aim of understanding the issue of death penalty. The following part is 

concerned with a conclusion, which is based on the views and understanding of the author 

after undertaking the study of death penalty. 

 

 
 

 

 

 

 

 

1 “Advice for Living”, The Martin Luther King, Jr. Papers Project, November 1957 Chicago, Ill, 

Available at: http://okra.stanford.edu/transcription/document_images/Vol04Scans/417_June- 

1958_Advice%20for%20Living.pdf 

http://okra.stanford.edu/transcription/document_images/Vol04Scans/417_June-
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Introduction 
 

According to Black’s Law Dictionary, the term capital punishment refers to the punishment 

of death2 which is usually awarded in cases of capital offences3 by the orders of a competent 

authority or court of law. Various method of such execution includes Beheading, 

Electrocution, Hanging, Lethal Injection, and shooting.4 

 
Capital punishment, also called death penalty, execution of an offender sentenced to death 

after conviction by a court of law of a criminal offense. Capital punishment should be 

distinguished from extrajudicial executions carried out without due process of law. The 

term death penalty is sometimes used interchangeably with capital punishment, though the 

imposition of the penalty is not always followed by execution (even when it is upheld on 

appeal), because of the possibility of commutation to life imprisonment.5 

 
Capital punishment or death penalty in layman’s terms refers to the execution of death of an 

individual, who has committed a heinous crime against the state, and in order to meet the 

ends of justice, the state executes death of such person but only a competent court can pass 

such orders after the defined legal procedure takes place. 

 
Punishment of death penalty is retributive and believes in ending the crime itself with the 

idea of vengeance and revenge rather than that of social welfare and security.6 The courts 

have evolved certain principles: twin objective of the sentencing policy is deterrence and 

correction,7 deterrence policy aims to prevent individuals from offending by using the fear or 

 

 

 

 

 

 
 

2 Black’s Law Dictionary, pp. 263, By Henry Campbell Black, M. A, Available 

at: https://www.latestlaws.com/wp-content/uploads/2015/04/Blacks-Law-Dictionery.pdf 
3 Offences punishable by a sentence of death, See: Osborn’s Concise Law Dictionary, Eighth Edition, pp. 60. 
4 Death penalty, Amnesty International, Available at: https://www.amnesty.org/en/what-we-do/death- 

penalty/ 
5 Hood, Roger. "Capital punishment". Encyclopedia Britannica, 25 

Mar. 2021, https://www.britannica.com/topic/capital-punishment 
6 Arti Rani, Theories of punishment; Retributive, deterrent, preventive and reformative, 8 May 2020, Available 

at: https://www.patnauniversity.ac.in/e-content/social_sciences/sociology/MASocialWork11.pdf 
7 Alister Anthony Pareira vs. the State of Maharashtra, AIR 2012 SC 3802: (2012) 2 SCC 648 

http://www.latestlaws.com/wp-content/uploads/2015/04/Blacks-Law-Dictionery.pdf
http://www.amnesty.org/en/what-we-do/death-
http://www.britannica.com/topic/capital-punishment
http://www.patnauniversity.ac.in/e-content/social_sciences/sociology/MASocialWork11.pdf
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threat of punishment,8 while correction policy which is also known as reformative theory 

aims at rehabilitating the offender to the norms of the society i.e. into a law-abiding member.9 

 
The republic of India guarantees basic fundamental rights to its citizens, such rights include 

the right of life and personal liberty,10 however by applying the doctrine of rarest of the rare 

case the state has the right to deprive a person of the right to life and personal liberty but such 

legal procedure must be fair and reasonable. The constitutional validity of death penalty has 

been challenged in numerous cases but at all times, the Indian judiciary upheld the 

constitutional validity of death penalty. 

 
It is significant to note that shooting by firing squad is also permitted in India when a death 

sentence is given by court-martial. The Army Act,11 The Air Force Act,12 and The Navy 

Act,13 give jurisdictions to Court Marshal tribunals to punish a convicted person by either 

hanging by neck till death or by shot to death. 

 
Numerous international organizations and associations have advocated in favour of 

abolishing death penalty stating it as a violation of human rights14 and more than 70% of the 

world’s countries have abolished death penalty by law or practice15 yet Amnesty International 

recorded 657 executions in 20 countries in 2019, with most executions being carried in 

China, Iran, Saudi Arabia, Iraq, and Egypt respectively.16 India has carried out eight 

 

 

 

 

 
 

8 Government of India, Law Commission of India, Report No.262 The Death Penalty, 31st August 2015, 

Para 4.3.1, pp 76, Available at: https://lawcommissionofindia.nic.in/reports/report262.pdf 
9 Supra, note 4. 
10 Government of India, Ministry of Law and Justice, Legislative Department, The Constitution of India, pp. 

28, Available at: https://legislative.gov.in/sites/default/files/COI_1.pdf 
11 Section 166, The Army Act, 1950, Act no. 46 of 1950, Available at: 

https://www.mod.gov.in/dod/sites/default/files/TheArmyAct1950.pdf 12 
Section 163, The Air Force Act, 1950, Act no. 45 of 1950, Available 

at: https://legislative.gov.in/sites/default/files/A1950-45.pdf 
13 Section 147, The Navy Act, 1957, Act no 62 of 1957, Available 

at: https://www.mod.gov.in/sites/default/files/NavyAct1957.pdf 
14 Eric Prokosch, Human Rights v. Death Penalty: Abolition and Restriction in Law and Practice, 

Amnesty International, December 1998, Available 

at: https://www.amnesty.org/download/Documents/148000/act500131998en.pdf 
15 Death Penalty Information Centre, Available at: https://deathpenaltyinfo.org/policy-issues/international 
16 Global death penalty figures, Death penalty in 2019: Facts and figures, 21 April 2020, Available 

at: https://www.amnesty.org/en/latest/news/2020/04/death-penalty-in-2019-facts-and-figures/ 

http://www.mod.gov.in/dod/sites/default/files/TheArmyAct1950.pdf
http://www.mod.gov.in/sites/default/files/NavyAct1957.pdf
http://www.amnesty.org/download/Documents/148000/act500131998en.pdf
http://www.amnesty.org/en/latest/news/2020/04/death-penalty-in-2019-facts-and-figures/
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executions since 2000, the recent being the execution of four persons convicted in the 2012 

Delhi gang-rape case.17 

 
The right to life is the paramount feature of any civilized society and this right shall not be 

withdrawn from a person at any cost. The Universal Declaration of Human Rights, 1948 also 

advocates for the right to live with dignity and when a person is executed, such execution 

violates one of the most fundamental principles under widely recognized human rights law 

and therefore, death penalty must be abolished in India. 

 

 
 

Background Historical 
 

The punishment of death is no new for human race and is as old as time immemorial however 

due to uniformity and advanced legal mechanism like today, there is no conclusive evidence 

that traces back the origins of death penalty. 

 
The primary purpose of capital punishment was the emphatic display of power, a reminder of 

what the state could do to those who broke its laws. The link between cause and effect, 

between the commission of the crime and the imposition of the death sentence, was made as 

conspicuous as it could be.18 

 
For the oldest death sentence extant we have to search in the Amherst papyri, which contain 

the accounts of the trials of State criminals in Egypt, some 1500 B.C., where the individual 

was found guilty of “magic”. Among the early records, we unearth the mention of ancient  

laws of china of beheading as a mode of capital punishment. In early Egypt and Assyria, the 

axe was used, and in some exceedingly early histories, it is stated that malefactors were 

ordered to kill themselves, usually by taking poison.19 

 

 
 

 
 

17 https://scroll.in/article/985918/404-prisoners-are-on-death-row-in-india-with-uttar-pradesh-leading-the- 

list#:~:text=India%20has%20carried%20out%20eight,and%20murder%20of%20Jyoti%20Singh. 
18 Stuart Banner, The Death Penalty: An American History, Harvard University Press, 30 June 2009, pp. 13-

16, Available at: https://www.google.co.in/books/edition/The_Death_Penalty/FzayhpsWJ5oC?hl=en&gbpv=0 
19 John Laurence, A History of Capital Punishment, London Sampson Low, Marston & Co. Ltd., pg. 1-3, 

Available at: https://archive.org/details/in.ernet.dli.2015.221963/page/n6/mode/1up 

http://www.google.co.in/books/edition/The_Death_Penalty/FzayhpsWJ5oC?hl=en&gbpv=0
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One of the earliest written documents that supported the death penalty was the Code of 

Hammurabi, which was written on stone tablets around 1760 BC. It contained 282 laws that  

were collected by the Babylonian King Hammurabi, including the theory of an “eye for an 

eye.”20 In the 5th Century B.C., the Roman Laws of the “Twelve Tablets” codified the death 

penalty. In the 7th Century, the Draconian Code of Athens imposed a death penalty for every 

criminal act committed.21 

 
In Indian entendre, the origins of criminal jurisprudence can be traced back to the 

‘Smritis’ but it came into existence from the period of ‘Manu’ however it recognized only 

crimes like assault, theft, robbery, false evidence, slander, criminal breach of trust, cheating, 

adultery, and rape.22 

 
The methods of executing death penalty have always been different in different parts of the 

world. In earlier days, the death penalty was executed in various ways including burning at 

the stake, rolled over by a big wheel with sharp spikes, guillotine, by hanging, chopping off 

the person’s head by axe or sword, firing by squad, gas chamber, electrocution, and lethal 

injection.23 

 
The concept of hanging was introduced to Britain by the Germanic Anglo-Saxon tribes 

during the fifth century. Methods of execution including boiling, burning, and beheading 

were frequently practiced in the medieval period however by the 18th-century hanging had 

become the principle punishment for capital crimes.24 Death was considered a penalty for 

numerous offences in England during the 17th and 18th Century however it was never 

applied as widely as the law provided.25 

 

 

 
 

20 Origins of Capital Punishment, Crime Museum, Available at: https://www.crimemuseum.org/crime- 

library/execution/origins-of-capital-punishment/ 
21 Michael H. Reggio, History of the Death Penalty, Available 

at: https://www.pbs.org/wgbh/frontline/article/history-of-the-death-penalty/ 
22 Government of India, Ministry of Law and Justice, Report No. 157, August 1997, pg. 2, 

Available at: https://lawcommissionofindia.nic.in/101-169/Report156Vol1.pdf 
23 Law Commission of India, Consultation Paper on Mode of Execution of Death Sentence and 

Incidental Matters, Available at: https://lawcommissionofindia.nic.in/cpds1.pdf 
24 Excerpts from: Charles Duff, A Handbook on Hanging, 1 May 2011, Available at: 

https://www.historic- uk.com/HistoryUK/HistoryofBritain/The-Art-of-Hanging/ 
25 Hood, Roger. "Capital punishment". Encyclopedia Britannica, 25 Mar. 2021, 

Available at: https://www.britannica.com/topic/capital-punishment 

http://www.crimemuseum.org/crime-
http://www.pbs.org/wgbh/frontline/article/history-of-the-death-penalty/
http://www.britannica.com/topic/capital-punishment
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Indian laws are based on British statutes and enactments26 and India also inherited the 

concept of capital punishment from the British, however, The British abolished the death 

penalty by ratifying the Second Optional Protocol to the United Nations’ International 

Covenant on Civil and Political Rights (ICCPR)27 and India still awards death penalty. 

 

 

Indian Legal Aspects 
 

The Constitution of India, in its Part III, guarantees fundamental rights to its citizens 

including the right to protection of life and personal liberty in Article 21, which states that 

“No person shall be deprived of his life or personal liberty except according to procedure 

established by law”, the term except according to procedure established by law is referred to 

capital punishment imposed after a fair and reasonable process of a competent court of law. 

 
The Indian Penal Code, 1860,28 (IPC) is the contemporary applied penology that reserves 

numerous but exhaustive numbers of legal provisions, for violation of which, capital 

punishment may be imposed by a competent court after due process of law. 

 
Sections that attract death penalty under the said act are, Section 121 (Waging, attempting or 

abetting war against the government of India), Section 132 (abetment for committing mutiny 

by any soldier), Section 194 (perjury causing execution of an innocent person), Section 195A 

(threatening another person to give false evidence and consequently an innocent person is 

executed), Section 302 (Murder), Section 305 (abetment of suicide of person minor in age, 

insane or intoxicated), Section 307(2) (attempt to murder by a serving life convict), 364(A) 

(kidnapping or abduction and threatens to cause death), Section 376A (rape which causes 

death or permanent vegetative state to a woman), Section 376AB (rape of women under 

twelve years of age), Section 376DB (gang rape of women under twelve years of age), 

Section 376E (repeating offence of rape U/s 376, 376A, 376AB, 376D, 376DB). 396 

 

 

 

26 Krishan S. Nehra, The Impact of Foreign Law on Domestic Judgments: India, Library of Congress, March 

2010, Available at: https://www.loc.gov/law/help/domestic-judgment/india.php 
27 Amanda Clift-Matthews, The end of the death penalty under common law?, Faculty of Law, University 

of Oxford, 24th February 2021, Available at: https://www.law.ox.ac.uk/research-and-subject-groups/death- 

penalty-research-unit/blog/2021/02/end-death-penalty-under-common 
28 Act no 45 of 1860, Available at: https://legislative.gov.in/sites/default/files/A1860-45.pdf 

http://www.loc.gov/law/help/domestic-judgment/india.php
http://www.law.ox.ac.uk/research-and-subject-groups/death-
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(Dacoity with murder) and to those who have common intention u/s 34 and 149. In all such 

offences, punishment of death can be awarded by the court. 

 
During the colonial rule, the British enacted The Code of Criminal Procedure, 1898,29 which 

U/S 367(5) imposed a duty on presiding legal officer to give reasons for not passing a death 

sentence for an offence punishable with death but the Code of Criminal Procedure, 1955,30 

deleted the said provision however the position reversed in the year 1973 by the virtue of 

amendment in The Code of Criminal Procedure, 1973,31 where the presiding judge(s) have to 

give “special reasons” to award death sentence.32 

 
Apart from penal and procedural law, other legislations which reserves provision for death 

penalty includes The Army Act,33 The Air Force Act,34 and The Navy Act,35 The Assam 

Rifles Act, 2006,36 The Border Security Force Act, 1968,37 The Coast Guard Act, 1978,38 The 

Commission of Sati (Prevention) Act, 1987,39 The Delhi Metro Railway (Operation and 

Maintenance) Act, 200240 The Geneva Conventions Act, 1960,41 The Indo-Tibetan Border 

Police Force Act, 1992,42 The Narcotic Drugs and Psychotropic Substances Act, 1985,43 The 

Petroleum and Minerals Pipelines (Acquisition of right of user in Land) Act, 1962,44 The 

Protection of Children from Sexual Offences Act, 2018 (Criminal Law Amendment Act, 

2018),45 The Sashastra Seema Bal Act, 2007,46 The Scheduled Castes and Scheduled Tribes 

(Prevention of Atrocities) Act, 1989,47 The Suppression of Unlawful Acts against Safety of 

 
 

29 Act no. V of 1898, Available at: https://www.fmu.gov.pk/docs/laws/Code_of_criminal_procedure_1898.pdf 
30 Act no 26 of 1955, Code of Criminal Procedure (Amendment) Act, 1955. See pp. 184, 

Available at: https://legislative.gov.in/sites/default/files/legislative_references/1955.pdf 
31 Act no. 2 of 1974, Available at: https://legislative.gov.in/sites/default/files/A1974-02.pdf 
32 See Section 354(3), ibid. 
33 Supra note 5. 
34 Supra note 6. 
35 Supra note 7. 
36 Act No. 47 of 2006, Available at: https://legislative.gov.in/sites/default/files/A2006-47.pdf 
37 Act No. 47 of 1968, Available at: https://legislative.gov.in/sites/default/files/A1968-47.pdf 
38 Act No. 30 of 1978, Available at: https://www.indiacode.nic.in/bitstream/123456789/1734/1/197830.pdf 
39 Act No. 3 of 1988, Available at: https://www.indiacode.nic.in/bitstream/123456789/1814/2/A1988-03.pdf 
40 Act No. 60 of 2002, Available at: https://www.indiacode.nic.in/bitstream/123456789/2008/1/A2002-60.pdf 
41 Act No. 6 of 1960, Available at: https://legislative.gov.in/sites/default/files/A1960-6.pdf 
42 Act No. 35 of 1992, Available at: https://www.indiacode.nic.in/bitstream/123456789/1935/1/a1992-35.pdf 
43 Act No. 61 of 1985, Available at: https://legislative.gov.in/sites/default/files/A1985-61.pdf 
44 Act No. 50 of 1962, Available at: https://legislative.gov.in/sites/default/files/A1962-50_0.pdf 
45 Act No. 22 of 2018, Available at: 

https://www.mha.gov.in/sites/default/files/CSdivTheCriminalLawAct_14082018_2.pdf 
46 Act No. 53 of 2007, Available at: https://legislative.gov.in/sites/default/files/A2007-53.pdf 
47 Act No. 33 of 1989, Available at: https://legislative.gov.in/sites/default/files/A1989-33_2.pdf 

http://www.fmu.gov.pk/docs/laws/Code_of_criminal_procedure_1898.pdf
http://www.indiacode.nic.in/bitstream/123456789/1734/1/197830.pdf
http://www.indiacode.nic.in/bitstream/123456789/1814/2/A1988-03.pdf
http://www.indiacode.nic.in/bitstream/123456789/2008/1/A2002-60.pdf
http://www.indiacode.nic.in/bitstream/123456789/1935/1/a1992-35.pdf
http://www.mha.gov.in/sites/default/files/CSdivTheCriminalLawAct_14082018_2.pdf
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Maritime Navigation and Fixed Platforms on Continental Shelf Act, 2002,48 and The 

Unlawful Activities Prevention Act, 1967.49 

 
In 2019, The Death Penalty (Abolition) Bill, 201950 was introduced in Lok Sabha to abolish 

death penalty with a view that it not only violates human rights but also a violation of 

fundamental rights and dignity and worth of a human being. 

The Law Commission of India in its 242nd report51 concluded that death penalty fails to 

achieve any constitutionally valid goals52 and recommends that the death penalty should be 

abolished for all crimes other than offences concerning terrorism and waging war against the 

government of India.53 

 

 

Constitutional validity 

The Constitutional validity of death penalty was called into question in the case of Jagmohan 

Singh v. the State of U.P.54 on the grounds that the death penalty is antithetical to 

fundamental rights namely Article 14, 19 Clause (a) to (g) and Article 21 of the Constitution 

of India. The Supreme Court of India while upholding the constitutionality of death penalty 

held that Article 19 does not directly concern the right to live, for Article 14, the Apex court 

held that facts and circumstances of one case hardly resemble the facts and circumstances of 

other and for Article 21, the court held that death penalty is only awarded after the trial in 

respect with the procedure established by law and therefore, death penalty is not 

unconstitutional under Article 21. 

 
The provisions of Cr PC changed with the 1973 amendment55 and now the court needed to 

mention special reasons to award death penalty. In Rajendra Prasad v. the State of U.P.,56 

The Supreme Court of India, while delivering certain guidelines, in one of the guidelines held 

 
48 Act No. 60 of 2002, Available at: https://legislative.gov.in/sites/default/files/A2002-69_0.pdf 
49 Act no. 37 of 1967, Available at: https://legislative.gov.in/sites/default/files/A1967-37_0.pdf 
50 Bill no. 168 of 2019, Lok Sabha, Available 

at: http://164.100.47.4/billstexts/lsbilltexts/asintroduced/1371LS%20As%20Int...%20(1).pdf 
51 Government of India, Law Commission of India, Report No.262 The Death Penalty, 31st August 

2015, Available at: https://lawcommissionofindia.nic.in/reports/report262.pdf 
52 Para 7.1.2, pp. 213, ibid 
53 Para 7.2.3, pp. 217, ibid 
54 AIR 1973 SC 947: 1973 Cri. LJ 370 
55 Supra, note 28. 
56 AIR 1979 SC 916: 1979 Cri. LJ 792 

http://164.100.47.4/billstexts/lsbilltexts/asintroduced/1371LS%20As%20Int...%20(1).pdf
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that 'Special reasons necessary for imposing death penalty must relate, not to the crime as 

such but to the criminal. The crime may be shocking and yet the criminal may not deserve 

death penalty.’ 

 
Bachan Singh and ors. v. State of Punjab and ors.57 challenged the constitutional validity 

of the death penalty under Section 302 of IPC on the grounds that it infringes Article 14 and 

21 of the Constitution of India before a five-judge bench headed by then, Chief Justice of 

India Y.V. Chandrachud, however, the bench upheld the constitutional validity of death 

penalty by a 4:1 majority, the dissenting judge held that death penalty did not serve any social 

purpose and was arbitrary and unreasonable.58 

 
The case of Mithu v. State of Punjab,59[58] challenged the constitutional validity of Section 

303 of IPC (murder by life convict) on the grounds that it infringes Article 21 of the 

Constitution of India. The Supreme Court of India struck down Section 303 of IPC. 

 
Deena and Ors. v. Union of India60 challenged the constitutional validity of Section 354 (5) 

of the Code of Criminal Procedure, 1973 on the grounds that the method of execution was 

barbaric and torturous and was impermissible under Article 21, Constitution of India, 1950 

however The Supreme Court of India upheld the constitutional validity of Section 354 (5) 

CrPC. 

 
Rarest of Rare Doctrine 

There is neither a straightforward formula for applying this doctrine nor it is defined in any 

act or legislature but it is a judicial interpretation that was once laid down in a landmark case 

by the Supreme Court of India. The Indian legal mechanism interprets rarest of rare doctrine 

on the grounds of facts and circumstances of the case, the heinousness of the crime, the 

offender’s criminal background, and the fact of whether the offender is eligible for 

rehabilitation. 

 

 

 

 

 

57 1982 AIR 1325: 1982 SCC (3) 24 
58 Supreme Court of India, See pg. 9, Available at: https://main.sci.gov.in/jonew/judis/9886.pdf 
59 AIR 1983 SC 473: 1983 Cri. L.J. 811 
60 AIR 1983 SC 1155: 1983 Cri LJ 1602 
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The rarest of rare doctrine was founded in the case of Bachan Singh61 which further 

classified principles of rarest of the rare case into two parts, i.e. mitigating and aggravating 

factors, which depends on the facts and circumstances of the particular case. More often than 

not, these two aspects are so intertwined that it is difficult to give a separate treatment to each 

of them.62 

 
Guidelines given in Bachan Singh were: 

1. The extreme penalty can be inflicted only in gravest cases of extreme culpability. 

2. In choosing the sentence, in addition to the circumstances of the offence, due regard 

must be paid to the circumstances of the offences, also. 

3. "Special reasons" necessary for imposing death penalty "must relate not to the crime 

as such but to the criminal" and relative weight to be given to the aggravating and 

mitigating factors. 

 
Aggravating factors include 

(A) If the murder was committed after planning and involves extreme brutality, 

(B) If the murder involves exceptional depravity, 

(C) If the murder is of armed forced personnel of the country or personnel of any police force 

or is a public servant, and such murder was committed when such member was on duty or in 

consequence of any act committed in the lawful discharge of his duty, (D) If the murder is 

committed of such an individual who acted in discharge of his duty under Section 43 of Cr 

PC, or who employed assistance to a magistrate or police officer who demanded his aid or 

any type of assistance under section 129 of Cr PC. 

 
Mitigating factors include: 

(1) That the offence was committed under the influence of extreme mental or emotional 

disturbance. 

(2) The age of the accused. If the accused is young or old, he shall not be sentenced to death. 

(3) The probability that the accused would not commit criminal acts of violence would 

constitute a continuing threat to society. 

(4) The probability that the accused can be reformed and rehabilitated. The State shall by 

evidence prove that the accused does not satisfy the conditions 3 and 4 above. 

61 Supra, Note 54 
62 Supra Note 55, pg. 7, Para 12 
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(5) That in the facts and circumstances of the case the accused believed that he was morally 

justified in committing the offence. 

(6) That the accused acted under the duress or domination of another person. 255 

(7) The condition of the accused showed that he was mentally defective and that the said 

defect impaired his capacity to appreciate the criminality of his conduct."63 

 
The case of Machhi Singh v. the State of Punjab,64 laid down five different types of 

categories of murder which attract the doctrine of rarest of rare case, i.e. Manner of 

commission of murder, Motive for commission of murder, Anti-social or socially abhorrent 

nature of the crime, Magnitude of crime, Personality of the victim of murder.65 

 
The Supreme Court of India in the case of Mukesh v. State of NCT of Delhi66 (Nirbhaya 

Rape Case) while finding the aggravating circumstances outweighing the mitigating 

circumstances held accused persons guilty of committing the brutal, diabolic and barbaric act  

and found the case to be falling within the ambits of rarest of the rare case. The judgment of 

Mukesh v. State of NCT of Delhi67 resulted in hanging 4 convicted people in 2020.68 

 
Commuting the punishment 

In every case, in which sentence of death shall have been passed, (the appropriate 

government) may, without the consent of the offender, commute the punishment for any 

other punishment provided by this code. (IPC)69 

 
Life imprisonment is the rule and death sentence an exception,70 In order words, death 

penalty must only be executed when life imprisonment seems to be an insufficient punitive 

measure after considering the essential circumstances of the crime. A balance sheet of 

aggravating and mitigating circumstances has to be drawn and in the mitigating 

63 Supra Note 56, Pg 75-78, 
64 (1983) 3 SCC 470 
65 ttp://nja.gov.in/Concluded_Programes_2015-16/P- 

947_Reading_Material/1.%20Dr.%20ANUP%20SURENDRANATH's%20Reading%20Materil.pdf 
66 AIR 2017 SC 2161: 2017 Cri LJ 4365 
67 Ibid. 
68 4 gang-rape convicts in Nirbhaya case hanged to death in Tihar Jail, Mar 20, 2020, Available 

at: https://economictimes.indiatimes.com/news/politics-and-nation/4-nirbhaya-convicts-executed-in-tihar- 

jail/articleshow/74721508.cms 
69 Section 54, Indian Penal Code, 1860, Act no 45 of 1860, 

Available at: https://legislative.gov.in/sites/default/files/A1860-

45.pdf 
70 Supra note 56, pg. 8 
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circumstances must be given full weightage and before the option (of sentence) is exercised, 

a balance has to be made between aggravating and mitigating circumstances.71 

 
In the case of Shatrughan Chauhan and ors. vs. Union of India and ors.72, the petitioners 

asserted the following events as the supervening circumstances, for commutation of death 

sentence to life imprisonment. 

(i) Delay, 

(ii) Insanity, 

(iii) Solitary Confinement, 

(iv) Judgments declared per incuriam, 

(v) Procedural Lapses. 

 
 

The court in the said case held that “the execution of the sentence must also be in consonance 

with the Constitutional mandate and not in violation of the constitutional principles” and  

commuted death penalty of 15 death row convicts to life imprisonment on the grounds of 

delay in executing the death sentence. 

 
In the case of Madhu Mehta v. Union of India (UOI) and ors.73 due to no reason or 

justification of pendency of mercy petition before the President of India, the death sentence 

was commuted to life imprisonment and it was held that speedy trial falls within the ambits of 

Article 21 of the Constitution of India. 

 
In the case of M.S. Sheshappa v. the State of Karnataka,74 the accused murdered four 

members of his own family but was later found to be under influence of some kind of 

extreme mental or emotional disturbance which impaired his capacity to appreciate the 

criminality of his conduct and the death penalty was commuted to life imprisonment. 

 
In the case of Union of India v. Dharam Pal,75 death sentence of the convict was commuted 

to life imprisonment on the grounds of incarceration in illegal solitary confinement by the jail 

officials for 18 years. 

 

71 Machhi Singh and Ors. vs. the State of Punjab, AIR 1983 SC 957: 1983 Cri LJ 1457 
72 2014 Cri. LJ 1327: (2014) 3 SCC 1 
73 AIR 1989 SC 2299: 1989 Cri LJ 2321 
74 1994 Cri LJ 3372 
75 (2019) 15 SCC 388: 2019 (2) Crimes 348 (SC) 
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Pain, agony, and horror suffered by the prisoner after he was informed about the execution is 

no ground for substituting death sentence76 and when rape is committed and the behavior of 

the accused was like an animal, the case will not attract any leniency.77 

 
In case of Ediga Anamma Vs. State of Andhra Pradesh78the apex court commuted a death 

penalty into life imprisonment due to a delay of two years in the execution and considering 

the young age of the convicted girl. 

 
Pardoning powers 

 

A pardon is an act of grace, proceeding from the power entrusted with the execution of the 

laws, which exempts the individual on whom it is bestowed from the punishment the law 

inflicts for a crime he has committed.79 It contains the power of reprieve, remission, 

commutation, and pardon for all offences, though death sentence cases invoke the strongest 

sentiment since it is the only sentence that cannot be undone once it is executed.80 

 
The Constitution of India in its Article 7281 and Article 16182 grants clemency powers to The 

President of India and Governor of the state respectively. The exercise of powers vested 

under Article 72 and Article 161 of The Constitution of India by The President of India and 

governor of the respective state is a constitutional obligation and not a mere prerogative.83 

The power of pardon is essentially an executive action and it is exercised in aid of justice and 

not in defiance of it.84 

 
If The Supreme Court of India rejects the application against death penalty, then the 

convicted prisoner can file a mercy petition before The President of India or The Governor of 

 
76 Sharomani Akali Dal (Mann) and Ors. vs. State of J. & K. and Ors, 1993 Cri LJ 927: 1993 (1) Crimes 797 

(J&K) 
77 Jagat Bahadur vs. State of Himachal Pradesh, 1994 Cri LJ 3396 
78 AIR 1974 SC 799: 1974 Cri. LJ 683 
79 State (Govt. of NCT of Delhi) vs. Prem Raj, (2003) 7 SCC 121: 2003 (3) Crimes 302 (SC) 
80 Supra, Note 72 
81 Power of President to grant pardons, etc., and to suspend, remit or commute sentences in certain cases, 

Article-72, The Constitution of India, pg. 42, Available at: https://legislative.gov.in/sites/default/files/COI.pdf 
82 Power of Governor to grant pardons, etc., and to suspend, remit or commute sentences in certain cases, 

Article 161, pg 67, ibid. 
83 Supra, Note 69. 
84 K.M. Nanavati vs. The State of Bombay, AIR 1961 SC 112: 1961(63) Bom LR 221: 1961 Cri LJ 173 
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the respective state, the provisions of which are reserved in Article 72/161 of The 

Constitution of India. The President or Governor as the case may be, have complete powers 

to grant pardons, reprieves, respites, or remissions of punishment or to suspend, remit or 

commute the sentence of any person convicted of any offence but only after the aid and 

advice of the Council of Ministers. 

 
It is open to the President in the exercise of the power vested in him by Article 72 of The 

Constitution of India to scrutinize 

the evidence on the record of the criminal case and come to a different conclusion from that 

recorded by the court regarding the guilt of, and sentence imposed on the accused. In doing 

so, the President does not amend or modify or supersede the judicial record.85 

 
The philosophy underlying the pardon power is that "every civilized country recognizes, and 

has therefore provided for, the pardoning power to be exercised as an act of grace and 

humanity in proper cases. Without such a power of clemency, to be exercised by some 

department or functionary of a government, a country would be most imperfect and deficient  

in its political morality, and in that attribute of Deity whose judgments are always tempered 

with mercy.”86 

 

 

Data on Death Penalty in India 

At least 720 executions have been carried out by India after independence, the highest being 

in the State of Uttar Pradesh with 354 executions, followed by 90 in Haryana, 73 in Madhya 

Pradesh, 57 in Maharashtra, 36 in Karnataka, 30 in West Bengal, 27 in Andhra Pradesh, 24 in 

Delhi, and 10 in Punjab.87 

 
India has carried out 8 executions since the year 2000, the latest being the execution of 4 

convicts together, who were guilty in the 2012 Delhi rape case. The prior executions were of 

 

 

 

 

85 Kehar Singh and Ors. vs. Union of India and Ors. 1989 AIR 653: (1989) 1 SCC 204, 

Available at: https://indiankanoon.org/doc/1152284/ 
86 Epuru Sudhakar and Ors. vs. Govt. of A.P. and Ors. AIR 2006 SC 3385: (2006) 8 SCC 161 
87 At least 720 executions in India since 1947, 20 March 2020, Available 

at: https://www.outlookindia.com/newsscroll/at-least-720-executions-in-india-since-1947/1774109 

http://www.outlookindia.com/newsscroll/at-least-720-executions-in-india-since-1947/1774109
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Yakub Memon in the year 2015, Afzal Guru in 2013, Ajmal Kasab in the year 2012, and 

Dhananjay Chatterjee in 2004.88 

 
2018 witnessed 162 persons were sentenced to death by trial courts, the highest number of 

death sentences awarded by trial courts in the last 2 decades. 11 death sentences were 

commuted to life imprisonment by the Supreme Court while 3 death sentences (in one case) 

were confirmed in a review petition hearing.89 

 
According to a report of Project 39A,90 the year 2020 witnesses the highest number of sexual 

offences in the last five years, with 65% of the overall death sentences imposed by trial courts 

involving sexual violence. As of 31st December 2020, 404 prisoners are sentenced to death, 

the highest being in the state of Uttar Pradesh with 59 death row prisoners. 

2020 has witnessed first hanging after 4 years, the last execution was in the year 2015, when 

Yakub Memon, a 1993 Mumbai blasts convict, was responsible for the lives of 275 people, 

and hundreds of others being injured.91 2020 also witnessed the rejection of review 

plea92 filed by Shabnam Ali and her lover Saleem who were convicted for murdering seven 

family members of Shabnam, including a ten-month-old child. If executed, Shabnam will 

become the first woman to be executed in independent India.93 

 
 

 

 

 

 

88 Nidhi Jacob, 404 prisoners are on death row in India, with Uttar Pradesh leading the list, February 05, 2021, 
Available at: https://scroll.in/article/985918/404-prisoners-are-on-death-row-in-india-with-uttar-pradesh- 
leading-the-list 
89 Project 39A National Law University, Delhi, Annual Statistics Report, 2018, Available 
at: https://static1.squarespace.com/static/5a843a9a9f07f5ccd61685f3/t/5c5020c003ce6447fb54cb66/154875 
5150348/Project+39A+Annual+Statistics.pdf 
90 Death Penalty in India, Annual Statistics Report, 2020, Project 39A, National Law University, Delhi, Available 
at: https://static1.squarespace.com/static/5a843a9a9f07f5ccd61685f3/t/60075f28f8b2cd7343a3f921/161109 
5850145/Annual+Statistics+Report+2020.pdf 
91 Yakub Memon hanged to death: Who was he and what was he convicted for, July 30, 2015, Available 
at: https://www.thenewsminute.com/article/yakub-memon-hanged-death-who-was-he-and-what-was-he- 
convicted-31471 
92 Nilashish Chaudhary, 'Judge Cannot Forgive A Murderer': CJI Bobde Remarks On Hearing Review Plea Of 
Death Row Convicts, 23 January 2020, Available at: https://www.livelaw.in/top-stories/sc-reserves-orders-on- 
plea-to-review-death-sentence-on-grounds-of-reformation-151954?infinitescroll=1 
93 Yashee Singh, Explained: Who is Shabnam, the first woman who could be hanged since 1947, March 4, 2021, 
Available at: https://indianexpress.com/article/explained/explained-the-case-of-amrohas-shabnam-the-first- 
woman-likely-to-hanged-after-independence-7195194/ 

http://www.thenewsminute.com/article/yakub-memon-hanged-death-who-was-he-and-what-was-he-
http://www.livelaw.in/top-stories/sc-reserves-orders-on-
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Conclusion 

“We must continue to argue strongly that the death penalty is unjust and incompatible with 

fundamental human rights.”94 Death penalty is not only a violation of human rights especially 

the right to life, but also the impacts of the death penalty on society are beyond any cure, and 

therefore death penalty shall be abolished completely, except for the cases of war against the 

government of India. 

 
Death penalty is a violation of fundamental human rights specifically the right to life and has 

the potential to not only sanction cruelty and humiliation but also reduces the quality of life 

of the convict, furthermore, death penalty may be used as a weapon by political parties to 

target their opposition. 

 
Death penalty in India is awarded in the rarest of rare cases, however in most of the cases, the 

sentence is usually commuted to life imprisonment, or the case remains pending before the 

courts, while the convict impatiently waits for the decision of the authorities and restlessly 

tries to get away from the punishment of death, which takes at least a decade before the 

convict exhausts all his legal rights, including the right to reappear before the courts, 

government, and the president. 

 
Numerous times, a death row convict also dies in jail either waiting for his release from the 

prison or order of the court commuting his sentence, but the process is very slow and time 

consuming where a person dies of natural causes instead, and therefore, the cases of death 

penalty should be dealt with utmost sincerity, day-to-day hearings in the court is one of the 

most efficient ways to prevent any delay in cases of death penalty. 

 
People who commit barbarous crimes against the state which shocks the concise of the court 

do not fall within the ambits of rehabilitation and may be considered uncontrollable, and 

further efforts to cure such individuals may be considered a waste of time and resources, 

including the precious time of the court, but instead of awarding death penalty life 

imprisonment without any parole shall be considered the best alternatives. 

 

 

 

 
94 UN Secretary-General Ban Ki-moon, 10 October 2014, Death Sentence and Executions, Amnesty 
International, pp. 5, Available 
at: https://www.amnesty.org.uk/files/death_sentences_and_executions_2014_en.pdf 

http://www.amnesty.org.uk/files/death_sentences_and_executions_2014_en.pdf
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Death penalty not only exhausts resources and time but also there is no conclusive research 

that depicts a decrease in the crime rate due to the death penalty being imposed on the 

violators. While the majority of the crimes attracting death penalty are rape and murder, but 

the convictions are more in the cases of offence against the country, i.e. war against the 

government, mutiny, etc. 

 
Even the Law Commission of India has not found any effective purpose of awarding death 

penalty, reflecting the movement of India towards abolishing death penalty and eliminate 

putting a person under constant fear of death for years. 

 

 

It is time India adopt a practical and worldwide practice of abolishing death penalty within its 

jurisdictions so that not one life can be saved, but also it will protect the respect and dignity 

of human rights in the country. 
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